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On December 6, 2017, Fraternal Order of Police, Department of
Corrections Labor Committee [the "Union" or "FOP"] filed a grievance against the
District of Columbia, Department of Corrections [the "Agency"] claiming that it
violated the collective bargaining agreement [the "Agreement"] when it
terminated Alfred Hayes [the "Grievant"] without just cause. The Agency denied
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the grievance and when the dispute remained unresolved, the Union submitted it
to arbitration. Thereafter, I was designated to serve as arbitrator.
I conducted arbitration hearings on May 14 and August 28, 2018 at the
Agency's offices in Washington, D.C. At the hearings, the parties argued orally,
examined and cross-examined witnesses and introduced documentary evidence
into the record. Testimony was received from Investigator Charles White,
Warden Lennard Johnson, Labor Liaison Paulette Hutchins-Johnson, Lieutenant
Alvin Henry, Investigator Ashley Linton, Corporal Darius Dobyns, Corporal
Antoinette Clark, Sergeant John Rosser, and Corporal Alfred Hayes. Upon
receipt of post-hearing briefs on or about November 30, 2018, the record was
closed.

ISSUE

The parties agreed to frame the issue to be heard and decided as follows:
Did the District of Columbia, Department of
Corrections have just cause to terminate Cpl. Alfred
Hayes? If not, what shall be the remedy?

RELEVANT CONTRACT PROVISIONS

ARTICLE 2 - MANAGEMENT RIGHTS
A.

The Agency and the Union recognize the Comprehensive
Merit Personnel Act ... provides that the Agency shall retain
the sole right, in accordance with applicable laws and rules
and regulations.
2.

To hire, promote ... discharge, or take other
disciplinary action against employees for cause.

ARTICLE 11 -DISCIPLINE
Both parties recognize the exclusive rights of Management to
discipline employees for cause, as defined in the . . . DPM.
Discipline shall be imposed for cause ...
N.

The Employer agrees that disciplinary action shall not be
punitive but based on conduct or performance deficiencies.
The selection of the appropriate penalties shall be based on
progressive discipline principles consistent within the DPM
and the consideration of Douglas Factors. Douglas v.
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Veterans Admin., 5 MSPB 313, 5 M.S.P.R. 280 (M.S.P.B.
1981 ). Consideration shall be given to any mitigating or
aggravating circumstances that have been determined to
exist.

PERSONNEL MANUAL
Chapter 16

1605.4 Though not exhaustive, the following classes of conduct
and performance deficits constitute cause and warrant
corrective or adverse action:
(a) Conduct prejudicial to
government, including:

the

District

of

Columbia

(3) Conduct that an employee should reasonably know is
a violation of law or regulation ...
(b) False Statements, including:
(2) Misrepresentation, falsification , or concealment of
material facts or records in connection with an official
matter;
(4) Knowingly and willfully reporting false or misleading
information or purposely omitting material facts , to
any supervisor.
(c) Failure or refusal to follow instructions;
(d) Neglect of duty;
1607.2 The illustrative actions in the following table are not
exhaustive and shall only be used as a guide to assist
managers in determining the appropriate agency action.
Balancing the totality of the relevant factors established in §
1606.2 can justify an action that deviates from the penalties
outlined in the table.
(a) Conduct Prejudicial to the District Government
(4) On-duty conduct that an employee should reasonably
know is a violation of law or regulation . [First:
Reprimand to Removal; Subsequent: Removal]
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(b) False Statements I Records
(2) Misrepresentation, falsification or concealment of
material facts or records in connection with an official
matter, including investigations. [First: Reprimand to
Removal; Subsequent: Removal]
(4) Knowingly and willfully reporting false or misleading
material information or purposely omitting material
facts, to any supervisor. [First: 7-Day Suspension to
Removal; Subsequent: Removal]
(d) Failure/Refusal to Follow Instructions
(1) Negligence, including the careless failure to comply
with rules, regulations, written procedures, or proper
supervisory instructions.
[First: Counseling to
Removal; Subsequent: 5-Day Suspension to
Removal]
(2) Deliberate or malicious refusal to comply with rules ,
regulations, written procedures or proper supervisory
instructions. [First: 3-Day Suspension to Removal ;
Subsequent: 14-Day Suspension to Removal]
1610 Progressive Discipline
1610.1 The District strives to employ highly qualified and motivated
individuals who successfully perform their jobs, without the
need for disciplinary action. To this end, the District uses a
progressive disciplinary system when an employee's
conduct fails to meet expectations.
The District's
progressive system includes the following steps:
(a)
(b)
(c)
(d)

Verbal counseling;
Reprimand;
Corrective action; and
Adverse action.

1610.2 Every situation is different and in each case management
must consider a number of factors when determining an
appropriate action to take. This includes, among others,
consideration of the seriousness of the situation, the
employee's past disciplinary history, and the employee's
work history. When appropriate, and consistent with §§
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1606 and 1607, management may skip any or all of the
progressive steps outlined in§ 1610.1 .
DOC POLICY AND PROCEDURE

5010.9G- Use of Force Application of Restraints
9. BASIS OF USE OF FORCE.
following reasons:
a.
b.
c.
d.
e.
f.
g.

Force may be used for the

Self-defense;
Defense of another person;
To prevent escapes;
To prevent or quell a riot or disturbance;
To protect government property;
To maintain control and enforce regulations; and/or
To recapture escapees.

15. USE OF CHEMICAL AGENTS
c. Procedures for use of chemical agent:
4) Inmates shall be provided with a shower, change of
clothing and clean bedding.
(6) All persons (i.e. , staff and inmates) shall immediately
be provided medical treatment and examination.
d. The use of Chemical Agents is prohibited in the following
situations:
1) As punishment or retaliation for violation of facility
rules, disrespectful language or conduct or behavior.
3) Use against an inmate after the incident, assault,
resistance or other behavior that is non-compliant with
facility rules after the behavior has subsided .
4) In order to display anger, frustration , dissatisfaction or
punishment for any conduct by an inmate.
1280.2H REPORTING AND NOTIFICATION PROCEDURES FOR
SIGNIFICANT INCIDENTS AND EXTRAORDINARY
OCCURRENCES
12. REPORTING PROCEDURES
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a. Employee Reports
1) Any employee, contractor or volunteer who is directly
involved in, witnesses, or becomes aware of a
significant incent or extraordinary occurrence shall
make immediate verbal notification to a Correction
Supervisor/Office Chief/Manager.
3300.1 D

Employee Code of Ethics and Conduct

11. Professional Conduct
a. No employee shall exhibit conduct that would adversely
affect his/her job duties or the efficiency of the agency's
operation, or violate any Federal law, municipal
ordinance, or regulation of the District of Columbia.

BACKGROUND
Corporal Alfred Hayes worked as a correctional officer on the South One
block, which is a "Special Management Unit" where inmates were housed in
single cells with restricted movement. Inmates housed on South One had
caused trouble in the other blocks. Cpl. Hayes was known for his ability to
control the block and garner the respect of both the inmates and the officers. As
a result, the South One block was often used as a model when dignitaries visited .
Warden Lennard Johnson characterized him as "an excellent officer" and
described using him to work with the most troublesome inmates. Lt. Alvin Henry,
who supervised Cpl. Hayes on the South One block testified that Cpl. Hayes
"goes by the book," "doesn't cut corners" and "does a good job."
The Agency's Office of Investigative Services' (OIS) investigation of two
separate reports of alleged incidents led to Cpl. Hayes' termination.
First, on April 2, 2017, Inmate Donald Whittaker was moved from cell 65 to
cell 61 on South One after Cpl. Hayes smelled marijuana or some other
substance coming from his cell and suspected drug use. Cpl. Hayes and Cpl.
Rozan Gillis searched Cell 65 looking for the substance Cpl. Hayes smelled
coming from inmate Whittaker's cell. After the search, Cpl. Hayes and Cpl. Gillis
moved inmate Whittaker to cell 61 . which is located near the shower and away

from other cells. Cell 61 is not favored by inmates because it is isolated from
oth'er cells.
Five days later, inmate Whittaker reported that during the search and the
move from cell 65 to cell 61 on April 2, 2017, Cpl. Hayes sprayed him with
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Oleoresin Capsicum ("OC") spray a total of six times, twice in the face, as well as
in his buttocks and twice in his genitals . Inmate Whittaker also claimed that Cpl.
Hayes kicked him and punched him.
Internal OIS Investigator Charles White was assigned to investigate and
interviewed inmate Whittaker on April 12, 2017. Investigator White reviewed
footage of the incident from three Security cameras and Interviewed inmate
Jones who allegedly saw the events in inmate Whittaker's cell reflected from the
plexiglass in front of his cell. 1 No further investigation of this incident occurred
until July of 2017 when Investigator White interviewed Cpl. Rozan Gillis, Officer
Sylvester Corneh, Cpl. Darius Dobyns and, on July 28, 2017, Cpl. Hayes.
Investigator White explained that while the video was "important," the
"statements from the staff ... the reaction of both the inmate and the staff in the
case of the use of OC spray . . . led to the decision that OC spray was actually
used ... "
Investigator White relied upon the video from South One between 15:56
and 16:20 on April 2, 2017. That video shows Cpl. Hayes restrain inmate
Whittaker, remove him from cell 65 onto the tier. The Property Room Rear
camera shows Cpl. Hayes place leg restraints on inmate Whittaker at 15:56:52
and cuff his hands behind his back at approximately 15:57:1 9.
According to Inspector White, the video then shows that Cpl. Hayes "kicks
in the direction of inmate Whittaker who is on the floor." The video from the S01
Property Room Rear camera shows Cpl. Hayes kick trash with his foot, once by
sliding the trash and then a second higher kick approximately from 15:57:24 to
3:57:29. Inspector White describes the video as showing that "there seems to be
some kicking right there again. The inmate goes down ." Although the video
does show Cpl. Hayes make a kicking motion somewhat near inmate Whittaker,
the video, which is hazy and through plexiglass, does not show Cpl. Hayes kick
inmate Whittaker. In the final report, Investigator White characterizes Cpl.
Hayes' action at 15:57:18 as kicking "in the direction of inmate Whittaker who is
on the floor." Inmate Whittaker is standing at 15:57:18.
According to Investigator White, Cpl. Hayes then "produced the OC spray,
sprayed the inmate and then returned it back into his holster ... on the right side
of his body." Investigator White explained that he relied upon the recorded
statement of Cpl. Gillis that he smelled OC spray and "surmised" that Cpl. Hayes
had sprayed inmate Whittaker. From approximately 15:57:40 to 15:57:50 inmate
Whittaker appears to be on his knees and Cpl. Hayes is bending down over him
attaching or detaching something with his hands. Investigator White 's conclusion

is based upon his interview with Cpl. Gillis, his supposition that Cpl. Hayes used
OC spray and apparently from his giving some credence to his interview with
1

The plexiglass is clouded and difficult to see through in security videos . Investigator Ashley
Linton photographed the plexiglass and testified that it was "very dull" and "kind of foggy :
According to Investigator Linton, it would be impossible to see a reflection.
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inmate Whittaker. The video does not show Cpl. Hayes take out OC spray or
spray the inmate. Video from the Property Room Rear camera shows Cpl.
Hayes bending down. The video does not clearly show whether Cpl. Hayes used
OC spray or attaches or removes leg restraints from inmate Whittaker. The
video does show Cpl. Hayes place something in his belt but it is not possible to
determine whether it is a canister of OC spray, keys or something else. Video
from LR Rear IS-04 from approximately 15:57:57 to 15:58:02 shows Cpl. Hayes
place restraints and other items on a cart on the tier near cell 65. Cpl. Hayes
testified that when he carries OC spray, he wears it outside of his jacket. The
chronology based upon the video that is included in Investigator White's report
mentions Cpl. Gillis sneezing and inmate Whittaker using his shoulder and knees
to wipe his face between 15:59:12 and 16:03:32 but does not note Cpl. Hayes
using OC spray or placing it back in its holster.
Cpl. Hayes testified that there was a "horrible smell" coming from inmate
Whittaker's cell. Cpl. Hayes got handcuffs and leg restraints from the control
module and returned to cell 65. Cpl. Hayes described inmate Whittaker as on "a
different type of high" and "sweating" and "in another world ." Thereafter, Cpl.
Gillis joined Cpl. Hayes and Cpl. Hayes removed inmate Whittaker from the cell.
Inmate Whittaker is positioned on his knees in front of cell 65 while Cpl. Gillis
enters the cell to search it for whatever substance Cpl. Hayes smelled coming
from cell65.
Between 15:59 and 16:02 , the video shows inmate Whittaker, who is still
located on the tier in front of cell 65, bend over and use his shoulder and each of
his knees to wipe his face. A minute later, the video shows Cpl. Gillis sneeze
once. The video does not show inmate Whittaker, Cpl. Gillis or Cpl. Hayes to
exhibit any other signs of discomfort. Investigator White testified that neither Cpl.
Hayes or Cpl. Gillis are coughing and Cpl. Hayes did not sneeze or rub his eyes.
Investigator White acknowledges that both Cpl. Hayes and Cpl. Gillis move freely
in and out of the cell.
At approximately 16:08 , Cpl. Hayes brings inmate Whittaker to cell 61.
Cpl. Gillis follows. After Cpl. Hayes switches inmate Whittaker's handcuffs from
behind his back to his front, and inmate Whittaker enters cell 61 , at 16:08:38,
Cpl. Gillis has OC spray in his right hand. He hands the OC spray to Cpl. Hayes
and enters cell 61 to strip search inmate Whittaker. Cpl. Hayes places his right
hand, containing the canister of OC spray against the wall above his head. At
16:09:30, Cpl. Hayes brings his hand to his side, still holding the OC spray. Then
Cpl. Hayes moves in front of the cell and gestures with his right hand with the OC
spray. Cpl. Hayes' hand does not fully enter the cell and both he and Cpl. Gillis
remain relaxed and don't appear bothered or otherwise reacting to OC spray in
the vicinity, though both remain in front of the entrance to the cell. Cpl. Hayes
briefly moves the canister of OC spray to his left hand and by 16:10:08, has
handed it back to Cpl. Gillis and is walking back towards cell 65. Cpl. Gillis
reholsters the canister and remains in the doorway of cell 61 as Cpl. Hayes
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retrieves inmate Whittaker's possessions from cell 65. Based upon inmate
Whittaker's statement and the video, Investigator White testified that it was
during this interaction that Cpl. Hayes allegedly sprayed inmate Whittaker's
~enitals an? buttocks. The video does not show Cpl. Hayes motioning or telling
1nmate Whittaker to turn around or any other evidence that would support Cpl.
Hayes' ability to spray inmate Whittaker in both his genitals and buttocks. Nor
does the video show either Cpl. Hayes or Cpl. Gillis react in any way. Cpl. Gillis
continues to stand in the doorway to cell 61.
Inmate Whittaker was not offered a shower, clean clothes or taken to the
infirmary at any point during or after his move from cell 65 to cell 61.
Investigator White also interviewed Officer Corneh and Cpl. Dobyns who
arrived on the tier 6-8 minutes later. In the video , neither of them show any
coughing, sneezing, eye rubbing, etc. Investigator White asked Cpl. Dobyns
about inmate Whittaker and Cpl. Dobyns replied that he was just standing in the
cell. Officer Corneh smelled OC spray but Cpl. Dobyns did not recall smelling
OC spray. According to Investigator White , Cpl. Gillis and Cp l. Corneh recalled
smelling OC spray. Cpl. Gillis recalled smelling OC spray near cell 61 , but not
near cell 65. Cpl. Hayes denied spraying OC spray and indicated in his interview
with Investigator White that neither he nor Cpl. Gillis removed the container of
OC spray from the holder.
Cpl. Hayes testified that he did not sign out OC spray on April 2 , 2017. 2
Cpl. Hayes explained that inmates on South One do not have access outside of
their cells on Sundays so he felt no need to sign out handcuffs or OC spray.
According to Paulette Hutchings-Johnson, those sign out sheets are maintained
in the litigation office, but the OC checkout log for April 2, 2017 could not be
located.
Sgt. Rosser testified that if OC spray had been dispersed , he would
expect to see the officers as well as the inmate "groveling" rather than "strolling"
in and out of the cell. Sgt. Rosser described OC spray as causing "the mucous
membranes to go haywire." Sgt. Rosser testified that "other chemicals can
cause some of the reactions .. . in the videos ."
A second incident was reported on July 9, 2017, when Inmate Ulysses
Godine refused to relinquish the telephone. Inmate Ulysses Godine was in cell
65 and was using the phone . The large portable telephone was outside of
inmate Godine's cell and inmate Godine was using the receiver through the food
slot. Inmate Godine's phone records show that he was on the phone consistently
in 15 minute blocks from 16:45 to 17:47, redialing each time the time limit was
exceeded. Cpl. Anthony Nwabunnia sought Cpl. Hayes' help in getting inmate
Godine to give up the telephone. At approximately 18:03, as Cpl. Hayes was
2

OC spray, handcuffs and other equipment must be signed out and signed back in at the
beginning and end of each shift.
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trying to get inmate Godine to relinquish the phone, Cpl. Nwabunnia approached
and spoke to inmate Godine agitating him. At approximately 18:05, inmate
Godine knocked the phone on to the floor in Cpl. Nwabunnia's direction. Cpl.
Hayes removed his OC spray canister from his belt and pointed it towards the
cell and placed it through the food slot for less than a second, and then closed
the food slot. Cpl. Hayes stated that his purpose was to get inmate Godine back
from the food slot so he could close it. Cpl. Hayes stated that he "bluffed" inmate
Godine, then closed his food slot. The video shows that a few seconds later a
detail inmate bends down with his head near the food slot and removes the
inmate telephone from outside of the cell. Another detail inmate was sweeping
near the cell. Neither of the inmates, nor Cpl. Hayes or Cpl. Nwabunnia, visibly
show any reaction that might be expected from exposure to OC spray. Neither of
the inmates nor Cpl. Hayes or Cpl. Nwabunnia move away from the cell , move to
cover their faces or cough, sneeze or rub their eyes. Investigator White testified
that where OC spray was sprayed through the food slot and then the slot was
closed immediately, no one outside of the cell would have a reaction . Shortly
thereafter, Cpl. Hayes turned the water off to the cell for about 15 minutes so that
inmate Godine could not flood the cell.
Inmate Godine did not report that he had been sprayed with OC spray or
that he hurt his hand to anyone on the 4 p.m. to 12 a.m. shift. Nor did inmate
Godine ask to be taken to the infirmary. Inmate Godine was not offered a
shower, or taken to the infirmary after this incident.
Later that night, inmate Godine told Lt. Alvin Henry that he had been
maced by Cpl. Hayes earlier in the day. Lt. Henry escorted inmate Godine to the
infirmary but did not smell OC spray on him and did not see a stain from OC
spray on his clothing. Inmate Godine told Lt. Henry that he had not had a shower
or changed his clothes since he had been sprayed. Similarly, Lt. Henry testified
that the doctor did not smell OC spray, observe an OC stain on his uniform or
find any other evidence that inmate Godine had been sprayed, but did treat his
hand injury and give him an eyewash . On returning to South One, inmate
Godine declined a shower. Lt. Henry testified that he would expect to see an
orange stain where the OC spray landed, but did not observe any such stain on
inmate Godine, his clothing or his cell.
Additionally, inmate Godine complained that Cpl. Hayes slammed his
hand in the food slot causing injury to his hand . This allegation is not supported
by the video or the medical assessment of inmate Godine's hand injury. When
inmate Godine gave a statement to Investigator White about the alleged incident,
he claimed that he had been on the phone for only a few minutes.
Investigator White interviewed Cpl. Hayes on July 19 and Cpl. Nwabunnia
on July 21, 2017. Cpl. Hayes denied using OC spray on inmate Godine and told
Investigator White "I bluffed him with the mace and closed his slot. " Cpl.
Nwabunnia initially and repeatedly denied that Cpl. Hayes used OC spray and

10

District of Columbia, DOC and
FOP I DOC Labor Committee
(Alfred Hayes)

told Investigator White that he was unsure whether Cpl. Hayes used OC spray.
Then after repeatedly asking Cpl. Nwabunnia whether Cpl. Hayes used OC
spray, at 30:33 of the recorded interview, Investigator White stated :
First of all, you're not a target. No way. No how. No. You 're not the
target. You know as well as I do that Cpl. Hayes is the target. You
know as well as I do that Cpl. Hayes has a history of doing this ... of
using OC spray ... having that knowledge, I really want to stress to
you the importance of being forthright. ... and not withholding
information ... because its unnecessary.
At 34:00-34:11, Cpl. Nwabunnia agreed that "when Cpl. Hayes
unholstered his OC spray and stuck it ... in the cell , he did disperse the OC
spray." Cpl. Nwabunnia also indicated that he completed a DC1 documenting
the activation of OC spray. Cpl. Nwabunnia, who remains employed by the
Department of Corrections, completed a DC1 Incident Report, but that report was
not available and was not produced at hearing .3 That DC1 is not available, was
not included in the record and apparently was not reviewed by Inspector White.
Cpl. Hayes recalled Cpl. Nwabunnia completing both a DC1 and a disciplinary
report (DR) for an "assault without injury to an officer. " Both were placed on the
desk for a lieutenant because there was no lieutenant working on the shift.
According to Inspector White, Cpl. Ngoh Nwatacho was in front of the
control module and reported that as Cpl. Hayes and Cpl. Nwabunnia walked
towards him, he could smell OC spray and Cpl. Nwabunnia confirmed that it had
been used in cell 65.
Cpl. Antoinette Clark testified that when OC spray is used , she coughs,
sneezes and has itchy eyes. On the evening of July 9, 2017, Cpl. Clark was
working in the control module and observed the incident with inmate Godine and
Cpl. Nwabunnia and the telephone , but neither smelled OC spray nor felt its
effects. According to Cpl. Clark, she would have reacted if OC spray was used
anywhere on the block.
Investigator White's final report describes Oleoresin Capsicum (OC) Spray
as an "inflammatory agent" that "causes immediate closing of the eyes, difficulty
breathing, running nose and coughing ." Investigator White explained the effects
of OC spray, "where staff had ... used an excessive amount of OC spray ...
because of the coughing and tearing of the eyes and the sneezing, you're pretty
much left to where you're ineffective and you would have to back out. " In this
situation, Investigator White estimated that one couldn't go in the vicinity for three
to five minutes after. Sgt. Rosser described being sprayed with OC spray as if "it
was fire, and kind of disorients you because all the mucous membranes, your
eyes are clogged, nose running, everything."
3

Cpl. Nwabunnia did not testify at the hearing.
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On September 12, 2017, Warden Lennard Johnson issued Advance
Notice of Proposed Removal to Cpl. Hayes. Specification 1 of that notice
provides in pertinent part:
On Wednesday, April 12, 2017, OIS interviewed Inmate Donald
Whittaker concerning the events of Sunday, April 2, 2017. Inmate
Whittaker stated Corporal Hayes approached his cell (65) holding a
set of restraints, informing him [Whittaker] that he smelled
marijuana smoke. Inmate Whittaker said Corporal Hayes told him
to "cuff up".* Inmate Whittaker said he complied and he was
handcuffed and leg restraints were applied. He said he was then
instructed to stand in front of his cell while Corporal Hayes entered.
Inmate Whittaker stated Corporal Hayes came out of the cell and
grabbed him and then pushed him into the cell. According to
Inmate Whittaker, Corporal Hayes kicked him and he fell to his
knees, where Corporal Hayes punched him and maced him two
times in his face. Inmate Whittaker added that Corporal Hayes
then called for Corporal Gillis.
Inmate Whittaker stated once Corporal Gillis arrived , Corporal
Hayes removed him from his cell and placed him between cells 65
and 64. Inmate Whittaker said that Corporal Hayes instructed him
to get on his knees. Corporals Hayes and Gillis searched his cell.
The Inmate stated then he was moved to cell 61 where the leg
restraints were removed and he was handcuffed in the front instead
of the rear. Inmate Whittaker said Corporal Hayes held the can of
mace in his face and told him not to move or he would "gas his ass
up". Inmate Whittaker said the officers made him strip and squat,
and he was told to cough three times, while being asked "where is
the stuff'. He stated he told the officers he did not know what they
were talking about. Inmate Whittaker said it was at this point that
Corporal Hayes sprayed mace in his buttocks. He said . then
Corporal Hayes made him lift his genitals, and when he complied ,
Corporal Hayes sprayed mace on his genitals while asking him
[Whittaker] "Where's it at; where's it at?" Again Inmate Whittaker
said he told Corporal Hayes, "I don't know what you are talking
about." Inmate Whittaker said Corporal Hayes again sprayed his
genitals. Inmate Whittaker said that Corporal Hayes walked away,
leaving Corporal Gillis standing in front of the cell , instructing
Corporal Gillis to gas him if he moved.
Inmate Whittaker further stated, "I was just sitting there, and
Corporal Gill is sprayed me in my face for no reason." Accord ing to
Inmate Whittaker, Corporal Hayes returned and again asked him
where is "that stuff at?" The Inmate stated he thought Corporal
Hayes was going to mace him again, but he didn't, instead he threw
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his stuff in the cell, and threw his sheets and towels in the toilet and
Inmate Whittaker offered, even after being
shut the door.
contaminated with mace, he did not receive a shower or medical
attention.
Specification 2 of that notice provides in pertinent part:
While OIS was conducting its investigation into the events of April
2, 2017, involving Inmate Whittaker, the agency learned of a similar
inmate involving Inmate Ulysses Godine that occurred on July 9,
2017. The matter was referred to OIS , and the office began a
second investigation into your use of a chemical agent.
On July 12, 2017, Inmate Ulysses S. Godine was interviewed
concern the events of Sunday, July 9, 2017. Inmate Godine started
by stating, at approximately 6:10 p.m. you placed the transportable
inmate telephone in front of his cell to afford him the opportunity to
make calls.* According to Inmate Godine he informed you that he
could not use the phone at that time because his mother was
attending church services, and asked you if he could get the phone
at a later time. The inmate stated that you did not respond ;
however, you left the phone in front of his cell for approximately one
and one half hours. When he tried and was able to speak with his
mother, within three (3) minutes into his conversation , you arrived
and told him to get off the phone. Inmate Godine said he tried to
remind you that he initially requested that you give the phone to
another inmate because his mother was still attending church
service. Inmate Godine stated that you insisted that he relinqu ish
the phone, and he ended the call with his mother.
Inmate Godine recalled that after he hung up, he pushed the phone
with his left arm away from the front of his cell . According to Inmate
Godine, you then dispersed OC spray in his face , slammed his arm
in the food slot, closed the clot, and turned off the water to his cell.
Inmate Godine banged on the door and asked that the food slot be
opened so he could breathe. Inmate Godine said you responded ,
"F**k you ... die". The inmate said he was left in his cell for
approximately eleven (11) hours, until the next,shift came on duty,
and he informed Lieutenant Alvin Henry. Inmate Godine offered
that Lieutenant Henry escorted him to the infirmary, where he
received medical attention for his eyes and the wound to his left
arm.
• Inmates in the South One Housing Unit are afforded the use of a transportable
telephone, which is rolled from cell to cell for each inmate's use. The inmate while in the
cell with the door closed reaches his hand out of the food slot to use the transportable
telephone .
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Warden Lennard Johnson based his determination to propose termination
of Cpl. Hayes on the OIS investigation that found Cpl. Hayes used force, did not
~eport. it ~r provide proper medical attention. Additionally, based upon the OJS
1nvest1gat1on, Warden Johnson believed that Cpl. Hayes had not been truthful.
On October 12, 2017, a Hearing Officer recommended Cpl. Hayes'
removal. On November 30, 2017, Director Quincy Booth issued a Jetter of
removal to Cpl. Hayes based upon Specifications 1 and 2 and application of the
Douglas factors to the charges.

DISCUSSION

I have carefully reviewed and considered the arguments and evidence
presented by the City and the FOP in support of their positions. The Agency has
the burden to prove that it had just cause to terminate Grievant Alfred Hayes.
The Agency asserts that Cpl. Hayes was terminated for just cause
because he deliberately used OC spray on Inmates Whittaker and Godine then
denied both of them a shower and medical attention and failed to report the
incidents. Turning first to the Whittaker incident, the Agency asserts that the
property room camera shows Cpl. Hayes "kicking into the air" towards the inmate
in cell 65, the inmate dropping to his knees, then Cpl. Hayes reaches to his right
hip, removes something, leans over the inmate for a few seconds and then
replaces the object in his right belt. The Agency asserts this camera view
supports inmate Whittaker's description to investigators rather than the
Grievant's characterization of events. According to the Agency, various camera
angles from the next few moments supports the conclusion that Cpl. Hayes used
OC spray in cell 65. Specifically, the camera shows the inmate appearing to
sneeze or cough violently within 30 seconds from the incident and upon exiting
cell 65, Cpl. Gillis sneezes twice rapidly. Further, the video shows inmate
Whittaker using his right shoulder and both knees to wipe his eyes. The Agency
asserts that sneezing and rubbing eyes are common responses to exposure to
OC spray. Further, the Agency points out that after Cpl. Hayes has removed
inmate Whittaker's personal items from cell 65, he sneezes and wipes his nose.
Addressing Cpl. Hayes' use of OC spray in cell 61 with inmate Whittaker,
the Agency points out that Cpl. Hayes can be seen from the shower camera
holding Cpl. Gillis' OC spray can ister and resting it overhead against the wall
next to cell 61. According to the Agency, the camera in the shower shows the
Grievant bringing his right arm down with Cpl. Gillis' OC spray canister in his right
hand. The Agency continues pointing out that Cpl. Hayes approached cell 61,
looked at the front of the canister, turned it toward the cell and inmate and
reached his arm into the cell and kept it there for several seconds.
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Acknowledging that neither Cpl. Gillis nor Cpl. Hayes appears to react to the OC
spray, the Agency points out that neither of them walked all the way into cell 61.
Addressing the incident with inmate Godine, the Agency points out that
after the inmate knocked the inmate telephone over, Cpl. Hayes removed the OC
spray canister from the right side of his belt, turned it towards cell 65 and inmate
Godine, reached his hand all the way in through the cell's food slot for
approximately one second, then removed his hand and the canister, closes the
slot and turned off cell 65's water.
The Agency asserts that in these incidents, witnesses corroborate both
inmates' claims. The Agency cites the interview with Cpl. Gillis who directly
observed some of the Whittaker incident and Cpl. Nwabunnia who witnessed the
Godine incident and told investigators that Cpl. Hayes used OC spray on the
inmates. Further, the Agency cites the statements of other witnesses including
Cpl. Ngwatacho and Officer Corneh said they smelled OC spray in the area. The
Agency notes that although these statements are hearsay statements, the
statements of Officers Gillis, Nwabunnia, Ngwatacho and Corneh are all
admissions against interest and thus exceptions to the hearsay rule.
Based upon the video footage and witness statements, the Agency
asserts it had cause to conclude that it is more likely true than untrue that Cpl.
Hayes discharged OC spray into cells 65 and 61 on April 2, 2017 and cell 65 on
July 9, 2017 in violation of Policy and Procedure 501 0.9(G) and Policy and
Procedure 3300.1 (D).
The Agency maintains that Cpl. Hayes' explanations for what is viewed on
the surveillance footage are not credible. Turning first to inmate Whittaker's
allegation that Cpl. Hayes kicked him and he fell to his knees in cell 65, the
Agency asserts that this is explicitly backed up by the surveillance video in
contrast to Grievant's claim that he was kicking the trash out of the cell , which is
not supported by the direct evidence. According to the Agency, the video shows
that after kicking the Styrofoam tray out of the cell with his foot, Cpl. Hayes kicks
into the cell. This kicking motion contradicts Cpl. Hayes' testimony that he only
kicked trash out of the cell. Further the Agency points out that immediately after
Cpl. Hayes makes a "mid-air kicking motion," inmate Whittaker falls to his knees.
The Agency suggests that Cpl. Hayes' account contrasts with inmate
Whittaker who had not seen the surveillance video accusing Cpl. Hayes of
kicking him exactly when and where the video shows Cpl. Hayes kicking in the
direction of the inmate and the inmate falling to his knees. Alternatively, inmate
Whittaker who was described by Grievant as being very high at the time of the
incident, would have had the presence of mind to fall to his knees while Grievant
was kicking trash in the cell so that he could allege Grievant kicked him.
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Addressing Cpl. Hayes' contention that he never signed OC spray out at
the start of his shift and therefore did not use it on inmate Whittaker in cell 65, the
Agency points out that Cpl. Hayes was in possession of Cpl. Gillis' OC spray
canister in front of cell 61. Further, the Agency suggests that Grievant did not
remember the detail that he failed to sign out OC spray during the investigation
but did recall it at hearing.
Turning to the use of Cpl. Gillis' OC spray in cell 61, the Agency points out
that Cpl. Hayes was not able to offer an explanation for the video footage
showing him pointing a canister of OC spray at inmate Whittaker in cell 61 for
several seconds and the inmate's assertion that he was sprayed several times by
Cpl. Hayes.
Addressing the effects of OC spray, the Agency responds to Cpl. Hayes'
testimony that if he had used OC spray in cell 65, he would not have been able to
go in and out of the cell without having a reaction, the Agency points to the video
footage showing that immediately after inmate Whittaker was in distress and that
Cpl. Hayes does not enter cell 65 until approximately three minutes after the
inmate asserts he was sprayed . Further, the Agency points out that after Cpl.
Hayes exits the cell, he sneezes and rubs his nose. The Agency cites
Investigator White's testimony that unless "an excessive amount" of OC spray
has been used, one can enter a cell right after it had been sprayed. Otherwise
an officer may need to wait "three or four or five minutes." The Agency also cites
Investigator White's testimony that if one walked past a cell where a quick burst
of OC spray had been put through the food slot and then the slot closed, officers
would be unaffected.
Addressing Grievant's actions with inmate Godine, the Agency suggests
that Grievant's explanation that he was bluffing and trying to get inmate Godine
to get back from the food slot does not match the video footage. Accord ing to
the Agency, there is no exchange or dialogue and Grievant does not appear to
be looking at the food slot and once he puts his hand in, he does not look to
verify compliance. The Agency cites Union witness Lt. Alvin Henry who
confirmed that to use OC spray as a bluff, the inmate would have to see it and it
would have to register.
The Agency asserts that Cpl. Hayes failed to report either incident and
deliberately misrepresented the facts.
The Agency acknowledges that none of the Correctional Officers who
were either involved in or aware of the incidents involving Inmates Wh ittaker
and/or Godine reported them as required by Policy 1280.2H. The Agency points
out that the OIS Report concluded as much.
Asserting that Grievant denied both the incident with inmate Godine on
July 9, 2017 and the incident with inmate Whittaker on June 8, 2017, the Agency
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a~serts that Cpl. Hayes violated DPM § 1607.2(b) when he deliberately
misrepresented what occurred in each of those incidents. To this end, the
Agency cites a series of cases supporting its contention that the penalty of
removal is appropriate for a sustained charge of misrepresentation and/or
falsification of records.

The Agency maintains that its decision to terminate Cpl. Hayes was
appropriate given that these were incidents of serious misconduct. The Agency
urges consideration of the fundamental responsibility of Correctional Officers and
the important tasks they are required to perform . DC Department of Corrections,
105 LA 843, 845 (Arb. Rogers, 1996).
Applying the Douglas factors 4 , the Agency points out that Warden
Johnson and Director Booth both relied upon factors (1 ), (2), (5), (6) and (9).
Addressing factor (1 ), the nature and seriousness of the offense was significant.
Emphasizing that Cpl. Hayes was a seasoned correctional professional who was
required to follow protocol for use of a chemical agent sprayed OC spray twice
when it was not called for, failed to provide medical attention, a shower, clean
clothes and bed sheets to the inmates he had sprayed as required by policy.
The Agency cites Warden Johnson and Director Booth who found that Cpl.
Hayes "compromised the integrity and credibility of the Agency to maintain a
safe, secure and humane environment. ... "
Turning to factor (2), the Agency emphasizes that Cpl. Hayes breached
the responsibilities of a seasoned correctional officer. Addressing factor (5), "the
effect of the offense upon his ability to perform at a satisfactory level and its
effect upon supervisor's confidence in him," the Agency points out that this
offense has "erode[d] the supervisor's confidence in the employee's ability to
perform assigned duties and function effectively." The Agency also points out
that consistent with factor (7), removal is consistent with the applicable table of
penalties pursuant to DPM § 1607. Given Grievant's years of service and his
experience as a seasoned officer who had been extensively trained on Agency
policies, he was, pursuant to factor (9), aware of his responsibilities and his
previous good record should not serve to mitigate any penalty.
4

The Douglas factors are: 1. The nature and seriousness of the offense, and its relation to the employee's
duties , including whether the offense was intentional or technical or inadvertent, or was committed
intentionally or maliciously or for gain, or was frequently repeated; 2. The employee's job level and type of
employment, including supervisory or fiduciary role, contQcts with the public, and prominence of the position;
3. The employee's past disciplinary record ; 4. The employee's past work record , including length of service,
performance on the job, ability to get along with fellow workers and dependability; 5. The effect of the
offense upon the employee's ability to perform at a satisfactory level and its effect upon the supervisor's
confidence in the employee's ability to perform assigned duties; 6 . Consistency of the penalty with those
imposed upon other employees for the same or sim ilar offenses; 7. Consistency of the penalty with any
applicable agency table of penalties; 8. The notoriety of the offense or its impact upon the reputation of the
agency; 9. The clarity with which the employee was on notice of any rules that were violated in committing
the offense, or had been warned about the conduct in question ; 10. Potential for the employee's
rehabilitation; 11 . Mitigating circumstances surrounding the offense such as unusual job tensions.
personality problems , mental impairment, harassment, or bad faith, malice or provocation on the part of
others involved in the matter; and, 12. The adequacy and effectiveness of alternative sanctions to deter such
conduct in the future by the employee or others.
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Finally, citing Article 10 of the parties' Agreement, the Agency asserts that
the Union is not entitled to attorney's fees in this matter even if Grievant were to
prevail.
The Union asserts that the Agency did not meet its burden of proof of
establishing that Cpl. Hayes was removed for just cause. Citing District of
Columbia Office of Employee Appeals (OEA) Rule 628, the Union emphasizes
that the Agency bears the burden of proof by the preponderance of the evidence.
The Union points out that Investigator White relied upon the self-serving
testimony of inmates that are at odds with the extensive testimony about the
effect of OC spray on the person sprayed , including the odor and the reaction of
everyone else around the spray, how long it stays in the environment and the
effect on the officers who spray the chemical. The Union emphasizes that, at
minimum, there would have been physical signs of discomfort visible on the
surveillance video, reaction from both the inmates and the detail inmates who are
observed on the surveillance video, odor detected by witnesses and the need for
prompt medical attention. None of these factors are visible on the surveillance
video or any other evidence presented by the Agency.
The Union cites the testimony of eyewitnesses to the incidents that neither
of the inmates showed evidence of being exposed to the chemical. Specifically,
the Union points out that their clothing was not stained and there was no
evidence of OC stains in the cells or the food slot. Further, the Union points out
that the inmates did not emit the odor of OC spray or appear to be suffering from
physical discomfort. Further, the Union emphasizes that inmate Godine did not
report the claim for hours and inmate Whittaker, who claimed that he had been
sprayed six times, did not report the incident for five days. The Union asserts
that it is not possible that so much OC spray could have been used on inmate
Whittaker with no obvious reaction. The Union maintains that Cpl. Hayes'
consistent testimony is what occurred rather than the fabricated claims of the
inmates.
The Union maintains that Cpl. Hayes was prejudiced by the withholding of
evidence in the form of the OC checkout log for April 2, 2017, as well as the DC
DC1 s of the incident. The Union points out that Cpl. Hayes' testimony and the
video confirm that he did not have OC spray on the date inmate Whittaker
alleges he was sprayed. The Union points out Cpl. Hayes is wearing a jacket
that would have had to have been lifted up at the waist to access his OC spray
and there is no bump visible where the OC spray would have been on his belt.
Further, the Union points out that the only time Cpl. Hayes had oc spray in his
hand is when Cpl. Gillis hands him his OC spray before entering cell 61 near the
shower.
Addressing the OC spray log, the Union points out that the Agency
claimed initially that these logs were maintained for 24 hours. However, the

18

District of Columbia, DOC and
FOP I DOC Labor Committee
(Alfred Hayes)

Union points to Ms. Hutchins-Johnson's testimony that she learned that day that
th~ l_ogs are maint~ined in the litigation office but that the pertinent log was
m1~s1ng.
The Umon emphasizes that the Agency has not explained why
ev1dence that could exonerate Cpl. Hayes was not maintained and , in response
to Cpl. Hayes' request for information, incorrectly replied that the logs were
maintained only for 24 hours. The Union maintains that had the logs been
properly maintained and disclosed in response to the information request, Cpl.
Hayes would have been shown not to have OC spray that day and would have
been completely exonerated.
The Union also asserts that the Agency improperly withheld the DC DC1s
of this incident. The Union points to Officer Nwabunnia's statement to OIS
mentioning the DC DC1 he prepared for the Godine incident. In that incident
report, he did not state that Cpl. Hayes disbursed OC spray upon inmate Godine.
The Union asserts that while completing a contemporaneous report, Officer
Nwabunnia would have accounted for it in the incident report but the DC DC1
completed by Officer Nwabunnia did not mention that Cpl. Hayes sprayed OC
spray on inmate Godine. The Union asserts that the DC DC1 is "powerful
evidence" that Cpl. Hayes did not use OC spray with inmate Godine
notwithstanding that Officer Nwabunnia subsequently offered a different version
during the OIS interview. The Union argues strenuously that the failure to
preserve evidence in this matter should result in the drawing of an adverse
inference that the evidence at issue would have been favorable to the Union and
would have demonstrated that Cpl. Hayes did not have OC spray during the shift
when inmate Whittaker alleged that he sprayed him and that Cpl. Hayes did not
disburse OC spray on inmate Godine.
Asserting that the Agency relied upon hearsay evidence, the Union points
out that it did not call Officer Nwabunnia or Cpl. Gillis to testify. The Union
suggests that the Agency did not call these witnesses because they did not trust
their testimony and did not want them to be subject to cross-examination. The
Union points out that during the OIS interviews, their stories shifted and Officer
Nwabunnia contradicted his initial account after pressure from Investigator White.
The Union points out that Cpl. Gillis stated only that he smelled OC spray around
cell 61 by the showers where inmates throughout the jail are decontam inated.
Citing the statements of Officer Nwabunnia and Cpl. Gillis as hearsay, the
Union argues that they can be taken for their truth only if they fit within an
exception to the hearsay rule. To that end, the Union cites Rule 804(b)(3) of the
Federal Rules of Evidence which addresses the exception for hearsay for
declarants who make statements against their interests.5 The Union contends
that this exception to hearsay does not apply because the statements were not
5

Rule 804(b)(3) provides that a statement will fit into this exception if: A reasonable person in the
declarant's position would have made (the statement] only if the person believed it to be true because, when
made, it was so contrary to the declarant's proprietary or pecuniary interest or had so great a tendency to
invalidate the declarant's claim against someone else or to expose the declarant to civil or crim inal liability.
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state~ents against their interest but rather against the interests of Cpl. Hayes.
And 1f they were statements against their interests, the portions regarding Cpl.
Hayes are not admissible. The Union points out that the statement made to OIS
by Cpl. Gillis was not as statement against his interest to the extent that his
pecuniary interest could have been implicated if he believed he would be subject
to administrative action. There is no indication of that in his interview. In any
event, the Union points out that Cpl. Gillis does not make statements against his
interest but simply states that he perceived OC spray around cell 61. The Union
suggests that Cpl. Gillis sought to implicate Cpl. Hayes and exonerate himself.
The Union notes that Cpl. Gillis resigned from the Department of Corrections but
the Agency apparently spoke with him prior to arbitration and did not seek to
subpoena his testimony. The Union emphasizes that the Agency cannot rely
upon a statement while Cpl. Gillis was not under oath where he comments on
video being played with no indication of the time stamps. Further, the Union
points out that the second portion of the interview continued after unrecorded
conversations between OIS and Cpl. Gillis. The Union asserts that the Agency
cannot be permitted to benefit from depriving Cpl. Hayes of his opportunity to
cross examine Cpl. Gillis.

Similarly, the Union points out that Officer Nwabunnia's statement is not
against his interest.
The Union emphasizes that during that interview,
Investigator White assures him, "first of all, you are not the target. No way. No
how. You 're not the target. You know as well as I do Cpl. Hayes is the target."
Given that Officer Nwabunnia was advised that he was not under investigation
and that he would be implicating Cpl. Hayes, his statement is not against his own
interest. The Union emphasizes that Officer Nwabunnia continues to be an
employee of the Agency who could have been ordered to appear at the
arbitration as a witness and would have been cross-examined regarding his
testimony and his interview and why his DC DC1 did not mention that OC spray
had been used as well as why he told no supervisors or other correctional offers
and did not provide inmate Godine with medical attention .
The Union emphasizes that the U.S. Supreme Court has found that nonself-inculpatory statements are not admissible under the hearsay exception.
Williamson v. United States, 512 U.S. 594, 598-601 (1994). Further, the Union
asserts that even if these statements are taken as evidence, the weight of the
contradictory evidence and testimony overwhelms these statements. The Union
points out that Cpl. Gillis in his statement notes repeatedly that he did not smell
OC spray near cell 65. The Union points out that inmate Wh ittaker alleges that
he was sprayed twice was near cell 65 and the only place that Cpl. Hayes
sneezed was near cell 65. The Union points out that Cpl. Gillis indicated that he
smelled OC spray only around cell 61 which is adjacent to the showers where
inmates are decontaminated. Further, the Union points out that Cpl. Gillis noted
that inmate Whittaker did not appear to have been sprayed and was not acting as
if he had been sprayed. The Union cites Cpl. Gillis' testimony that inmate
Whittaker did not ask to go to the infirmary and that Cpl. Gillis did not believe that

20

District of Columbia, DOC and
FOP I DOC Labor Committee
(Alfred Hayes)

he needed to take him to the infirmary. Rather Cpl. Gillis stated "there is no
ven.tilation in those cells when OC spray is used. I didn't see any OC on
Whittaker. If he was sprayed, he was sprayed earlier." The Union points out that
Gillis continued "it wasn 't in the cell because I wouldn 't be in the cell that long if
there was spray in there." The Union points out that if Whittaker had been
sprayed with OC spray outside of his cell, it would have been captured by video.
Similarly, the Union points out that Officer Nwabunnia is the only person
who stated that Cpl. Hayes used OC spray on inmate Godine. The Union
emphasizes that this is not evident in the non-reactions of everyone present in
the video. The Union points out that no other officer smelled OC spray or
testified that inmate Godine appeared to have been exposed to OC spray.
Further, the Union points out that the video shows the detail inmate retrieving the
phone, puts his nose and eyes right where the spray would have been disbursed
only second early with no reactions. The Union suggests this is at odds with the
extensive testimony of the noxious effect of the chemical.
In sum, the Union maintains that the Agency has failed to support its
burden of proof and the video surveillance exonerates Cpl. Hayes. The Union
asks that Cpl. Hayes be found to have been terminated without just cause, that
he be restored to his position with back pay and benefits lost and that I retain
jurisdiction to rule on a petition for attorney's fees and costs incurred by the
Union.
As noted above, the Agency bears the burden of proving by the
preponderance of the evidence that Cpl. Hayes sprayed Inmates Whittaker and
Godine with OC spray, kicked and punch inmate Whittaker and thereafter failed
to follow proper procedures for reporting the use of OC spray and providing
showers and medical treatment to both inmates. Likewise, the Agency bears the
burden of proving that Cpl. Hayes misrepresented what occurred when he denied
using OC spray on Inmates Whittaker and Godine.
I turn first to inmate Whittaker's report that Cpl. Hayes used OC spray six
times and kicked and punched him while moving him from cell 65 to cell 61 on
April 2, 2017. Investigator White concluded that Cpl. Hayes did kick inmate
Whittaker, and used OC spray while searching his cell and moving him to cell 61 .
In doing so, Investigator White relied primarily on his interview with Cpl. Gillis and
on the video. Due to the placement of the security cameras on South One , most
of the relevant video of cell 65 is viewed from the Property Room Rear camera
through plexiglass that is scratched and foggy. As a result, for the most part, the
video does not show clear images of what occurred or did not occur and requires
considerable interpretation to reach any conclusions based upon the video alone.
Cpl. Hayes smelled some sort of unpleasant odor he believed to be drugs
and determined the odor came from cell 65, then inmate Whittaker's cell. Cpl.
Hayes described inmate Whittaker as very "high" and sweating . Cpl. Hayes
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obtained restraints from the control module and restrained inmate Whittaker.
Cpl. Hayes testified that he needed to obtain handcuffs from the control module
because he did not sign out either handcuffs or OC spray because it was a
Sunday and inmates on South One remain in their cells on Sundays. The
Agency questions this because in his interview, Cpl. Hayes did not recall that he
did not sign out OC spray on April 2, 2017. The Agency, however, could not
produce the sign out log for that day, although Ms. Hutchings-Johnson testified
that the Agency does maintain these logs in the litigation office. As a result,
there is insufficient evidence to show whether Cpl. Hayes was carrying OC spray
on April 2, 2017.
Review of the video shows that Cpl. Hayes restrained inmate Whittaker,
kicked trash out of cell 65 and, as stated by Investigator White, "kicked in the
direction of' inmate Whittaker. The Property Room Rear video, which is the only
footage showing into the entrance of the cell, does not show Cpl. Hayes kicking
inmate Whittaker or disseminating OC spray. Investigator White's report does
not indicate that the video shows Cpl. Hayes either kicking or spraying inmate
Whittaker. Rather, Investigator White relies on Cpl. Gillis sneezing twice and
inmate Whittaker, sneezing and seeking to wipe his face a few times between
15:59 and 16:02 to conclude that Cpl. Hayes used OC spray on inmate Whittaker
in cell 65.
After inmate Whittaker is moved to cell 61 , the video shows Cpl. Hayes
holding Cpl. Gillis' OC spray while leaning his hand on the wall while Cpl. Gillis
enters the cell to strip search inmate Whittaker. Cpl. Hayes does move in front of
the cell and gesture with his right hand still holding the OC spray. Although Cpl.
Hayes' hand with the OC spray is in or near the cell doorway for several
seconds, neither he nor Cpl. Gillis, who is also standing in the doorway, appear
to be affected by OC spray. Neither officer steps back, sneezes, coughs or
covers his face . According to inmate Whittaker, he was sprayed twice in the
genitals and twice in the buttocks at this point. Investigator White testified that an
"excessive amount of OC spray" would cause officers to back out" and would
cause difficulty breathing and coughing. The shower room video did not show
that either officer had any reaction consistent with exposure to OC spray.
To Investigator White, the video from both cell 65 and cell 61 combined
with his interview with inmate Whittaker, Cpl. Gillis' statement that he smelled OC
spray near cell 61 and Officer Corneh 's statement that he smelled OC spray on
inmate Whittaker was sufficient to conclude that Cpl. Hayes used OC spray on
inmate Whittaker. Cpl. Hayes denied using OC spray on inmate Whittaker and
explained his actions as trying to find the drug that inmate Whittaker used.
While Investigator White considered all of the evidence before him,
including the statements he took from the inmates and Cpl. Gillis, in this de novo
hearing, the Agency must prove the charges by the preponderance of the
evidence on the record at hearing. In evaluating all of the evidence submitted ,
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direct evidence is afforded greater weight. Hearsay evidence, while relevant for
purposes including corroboration or to challenge credibility, is not, on its own ,
sufficient to prove the charges. Specifically, the only evidence of inmate
Whittaker's allegations and inmate Jones' corroboration can be found in
Investigator White's final report summarizing his interview. These inmates were
not under oath or subject to cross-examination. Nor were their interviews
presented at hearing. In other words, the only evidence on this record from
Inmates Whittaker and Jones is Investigator White's summary of their interviews
as contained in his report. While this double hearsay evidence is relevant to the
extent that it was part of Investigator White's investigation and his conclusions,
the inmates' statements are not considered for their own truth. Further, the
statement provided to Investigator White by inmate Jones is not credible and is
not considered as corroborative evidence. The plexiglass observed in the videos
and photographs of South One, together with Investigator Linton's direct
testimony, establish that it is foggy, scratched and not at all reflective. Inmate
Jones could not see what occurred in cell 65 through the reflection in the
plexiglass. To the extent that inmate Jones could overhear conversations
between Cpl. Hayes and inmate Whittaker, the double hearsay nature of this
evidence entitles those statements to little weight.
With respect to inmate Whittaker's allegations as reported by Investigator
White, it is troubling that inmate Whittaker did not complain about his alleged
treatment by Cpl. Hayes on April 2, 2017 until five days after the incident. From
his report, Investigator White did not consider whether this delay had any impact
on inmate Whittaker's credibility. If, as Inspector White testified, one could not go
in the vicinity of OC spray for three to five minutes, and would be "coughing and
tearing of the eyes" and "ineffective" if an excessive amount of OC spray was
used, it is unrealistic to believe that inmate Whittaker would have suffered such
treatment without seeking a shower or medical treatment. The fact that inmate
Whittaker waited five days to report Cpl. Hayes' conduct raises significant
questions of the credibility of his report.
Inmate Whittaker claimed that Cpl. Hayes sprayed him twice in the face in
cell 65 and twice in the genitals and twice in the buttocks in cell 61 . Although
Investigator White testified that he observed Cpl. Hayes spray inmate Whittaker
in cell 65, on the video from the Property Room Rear camera he does not identify
any such finding in his report. Rather, he relies on the video evidence of Cpl.
Gillis sneezing and inmate Whittaker attempting to wipe or rub his face. The
video does not and cannot establish whether inmate Whittaker is wiping sweat or
OC spray from his face. If inmate Whittaker was sprayed in the face two times
between 15:57:40 and 15:57:50, one would expect to observe a more visible
reaction by inmate Whittaker between 15:58 and 16:03 than using his shoulder
and knees to wipe his face three or four times. The video of inmate Whittaker on
his knees on the tier outside of cell 65 and 64 from 15:59-16:04 does not show
inmate Whittaker coughing or sneezing or otherwise in obvious discomfort other
than the discomfort associated with kneeling on a hard floor for several minutes.
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One might also expect a more visible reaction than a couple of sneezes from Cpl.
Hayes and Cpl. Gillis. Both officers continue to move in and out of the cell freely
without any obvious reaction . Additionallt, there is no evidence that any officer
smelled OC spray in the vicinity of cell 65.
For these reasons, I find that the weight of the direct and credible
evidence, including the videos, Inspector White's testimony regarding the effects
of OC spray and Cpl. Hayes' testimony do not support a finding by the
preponderance of the evidence that Cpl. Hayes deployed OC spray on inmate
Whittaker in cell 65 on April 2, 2017.
Inmate Whittaker also claimed that Cpl. Hayes punched and kicked him
while he was still in cell 65 before he was moved out of the cell to the tier.
Investigator White did not find substantiation for the claim that Cpl. Hayes
punched inmate Whittaker but did find that Cpl. Hayes kicked "in the direction of
Inmate Whittaker." The Agency suggests that inmate Whittaker's veracity can be
gleaned from the fact that Cpl. Hayes makes a kicking motion while in the cell
with inmate Whittaker before he gets on his knees and inmate Whittaker gave a
similar chronology. However, the video does not show Cpl. Hayes kick inmate
Whittaker and does show Cpl. Hayes kicking trash. If inmate Whittaker's
statement was otherwise accurate and credible , his statement might be
considered corroborative and support a finding that Cpl. Hayes kicked him. But,
as discussed above, inmate Whittaker's statement is third hand , not sworn , and
of suspect credibility. In contrast, the video shows only that Cpl. Hayes made a
kicking motion. It is not possible to see whether Cpl. Hayes kicked inmate
Whittaker, trash , or some other items in the cell . That inmate Whittaker reported
being kicked and Cpl. Hayes made a kicking motion is not sufficient to find by a
preponderance of the evidence that Cpl. Hayes kicked inmate Whittaker.
Accordingly, I find the record does not support a finding by a preponderance of
the evidence that Cpl. Hayes kicked and/or punched inmate Whittaker.
Turning to inmate Whittaker's allegations that Cpl. Hayes sprayed him with
OC spray twice in the genitals and twice in the buttocks in cell 61 , the shower
room video shows Cpl. Hayes holding Cpl. Gillis' OC spray while Cpl. Gillis strip
searches inmate Whittaker. Then at 16:09:30, Cpl. Hayes brings his right hand
with the OC spray canister to his side and then moves in front of the cell holding
the canister in front of him . The canister of OC spray remains in front of Cpl.
Hayes and remains pointed into the cell for several seconds. But both Cpl.
Hayes and Cpl. Gillis remain in front of the entrance to the cell and remain
relaxed for that approximately 40 second period . This period between 16:09:30
and 16:10:08 when Cpl. Hayes hands the OC canister back to Cpl. Gillis is when
inmate Whittaker found that Cpl. Hayes sprayed inmate Whittaker in the genitals
and buttocks a total of four times . The video shows that both Cpl. Hayes and
Cpl. Gillis remain relaxed and show no effects of OC spray in the vicinity. Given
6

To the extent it is corroborative, Cpl. Gillis did not smell OC spray in the vicinity of cell 65.
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Inspector White's testimony regarding the effects of an excessive amount of OC
spray, it is not realistic to conclude that Cpl. Hayes sprayed inmate Whittaker four
times in less than 40 seconds and both Cpl. Hayes and Cpl. Gillis remain at the
entrance to the cell with no visible reaction. Six to eight minutes later, Cpl.
Dobyns saw inmate Whittaker just standing in his cell with no visible reaction to
suggest that he had received four bursts of OC spray in his genitals and
buttocks. Cpl. Dobyns did not recall smelling OC spray. Additionally, there is no
explanation of how Cpl. Hayes sprayed both the front and back of inmate
Whittaker from outside of the cell. While the video shows that Cpl. Hayes did
hold the OC spray pointed at the open door of the cell while both he and Cpl.
Gillis stood in the entrance, this is not sufficient to conclude that Cpl. Hayes used
OC spray on inmate Whittaker in cell 61. Cpl. Gillis acknowledged smelling OC
spray in the vicinity of cell 61 and Officer Corneh stated he smelled OC spray on
inmate Whittaker 6-8 minutes later. However, neither Cpl. Gillis nor Officer
Corneh testified under oath or were subject to cross-examination. Officer
Corneh's statement to Investigator White is relayed through Investigator White's
testimony and final report. In contrast, Cpl. Dobyns testified that he observed
inmate Whittaker simply standing in cell 61 and did not recall smelling OC spray.
Officer Corneh's statement tends to corroborate that of Cpl. Gillis. However,
when these statements are compared to the video that shows no reaction
consistent with exposure to OC spray by Cpl. Gillis and Cpl. Hayes, as well as
Cpl. Dobyns' credible testimony that inmate Whittaker showed no reaction
consistent with exposure to OC spray 6-8 minutes later, I do not find the weight
of the credible direct evidence sufficient to establish by the preponderance of the
evidence that Cpl. Hayes sprayed inmate Whittaker four times in the genitals and
buttocks between 16:09:30 and 16:10:08.
Turning to the alleged incident reported by inmate Godine, the direct video
evidence shows Cpl. Hayes place the OC spray can ister in front of inmate
Godine's food slot for less than a second , then withdraw the canister and close
the food slot. Cpl. Hayes acknowledges placing the canister in front of the food
slot to "bluff' inmate Godine and get him to back away from the food slot so he
could close it. Cpl. Hayes denies using the OC spray. Other than inmate
Godine's report to Lt. Henry that Cpl. Hayes disseminated OC spray in his food
slot and then closed the food slot on his hand, and his subsequent interview with
Investigator White , the only evidence that Cpl. Hayes used OC spray is from Cpl.
Nwabunnia. Investigator White relies upon Cpl. Nwabunnia's acknowledgement
that Cpl. Hayes used OC spray, but under the circumstances present here, that
is not persuasive.
Cpl. Nwabunnia, who remains employed as a Corrections Officer at the
Agency did not testify under oath, despite the Agency's ability to require his
testimony at the arbitration hearing.
Therefore, Cpl. Nwabunnia's
acknowledgement of the use of OC spray during his interview by Investigator
White is hearsay. While Cpl. Nwabunnia's statement could be considered a
statement against interest because he acknowledged the use of OC spray, but
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did not ensure that inmate Godine was provided with medical treatment and a
shower, the circumstances of Nwabunnia's admission are troubling and undercut
both the statement's credibility and the application of any exception to the
hearsay rule.
Specifically, for the first approximately thirty minutes of his interview with
Inspector White, Cpl. Nwabunnia denied or failed to recall that OC spray was
used. Then Inspector White told him that Cpl. Hayes is the subject of the
investigation and that he is not a target, "no way, no how." A few moments later,
Cpl. Nwabunnia acknowledged that Cpl. Hayes used OC spray. Given that Cpl.
Nwabunnia was not under oath, not subject to cross-examination and
contradicted himself after Inspector White told him that Cpl. Hayes was the
target, it is difficult to accord weight to any part of his interview with Investigator
White.
Based upon the video , the incident occurred around 18:00 near the dinner
hour. Yet, inmate Godine did not report the alleged incident or make a complaint
until he told Lt. Henry who began his shift at midnight. That inmate Godine
waited at least six hours to report use of OC spray raises questions about the
veracity of this report. Further, Lt. Henry did not smell OC spray on inmate
Godine or observe a stain from OC spray on either his clothing or the food slot.
Lt. Henry escorted inmate Godine to the infirmary where it was established that
the injury to his hand was not consistent with closing the food slot on it and
where no evidence of OC spray was ascertained . Lt. Henry also testified that he
offered inmate Godine a shower and new clothes , but inmate Godine declined
both.
The video of the incident from the Property Room Rear camera shows
Cpl. Hayes and the inmate telephone in front of cell 65, then inmate Godine's
cell. According to Cpl. Hayes , as he was trying to get the phone away from
inmate Godine , Cpl. Nwabunnia approached and began speaking to inmate
Godine. Cpl. Nwabunnia angered inmate Godine and he put his arm through the
food slot and pushed the phone towards Cpl. Nwabunnia. At this point, Cpl.
Hayes testified he took his OC spray and put it in the food slot to "bluff' inmate
Godine to get him away from the food slot and then Cpl. Hayes closed the slot.
A moment later, a detail inmate can be seen on the video bending down
with his head next to the food slot to pick up the inmate phone and remove it.
The inmate phone is a large and heavy device. The detail inmate used two
hands and was required to bend down to pick it up . The vid eo does not show the
detail inmate react in any way consistent with exposure to OC spray despite the
fact that his face was very close to the food slot where Cpl. Hayes had just held
the canister of OC spray. If Cpl. Hayes had used the OC spray instead of
bluffing, it is likely the detail inmate would have shown some reaction or refused
to move the inmate telephone so quickly after the use of OC spray. Finally,
based upon the video, Investigator White determined that Cpl. Hayes did not
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close the food slot on inmate Godine's hand, thus finding that at least part of
inmate Godine's complaint was false.
When all of the direct and credible evidence is taken together, it does not
establish by a preponderance of the evidence that Cpl. Hayes disseminated OC
spray through the food slot of inmate Godine's cell.
Finally, Cpl. Hayes is also charged with failing to report the use of force
and failing to provide proper medical treatment and a shower to inmate Whittaker
on April 2, 2017 and to inmate Godine on July 9, 2017; and misrepresenting what
occurred on both April 2 and July 9, 2017 by denying that he used OC spray.
Because I find that the Agency has not proven by a preponderance of the
evidence that these incidents occurred , I find the Agency did not have just cause
to charge Cpl. Hayes with failing to follow the proper procedures in the aftermath
of such incidents. Accordingly, to the extent that Cpl. Hayes is charged with
making false statements, and failing to follow the procedures for use of chemical
agents, DOC Policy and Procedure 501 0.9G and the Reporting and Notification
Procedures for Significant Incidents and Extraordinary Occurrences (DOC Policy
and Procedure 1280 .2H .12) and the Employee Code of Ethics and Conduct,
330.1 D.11.a., these charges are not substantiated and are dismissed.
Because the charges against Cpl. Hayes are dismissed in their entirety,
the Douglas factors, which are used to evaluate whether the level of penalty
assessed by the Agency is supported by the record of the offense, do not apply.
The District of Columbia , Department of Corrections did not have just
cause to terminate Corporal Alfred Hayes. The grievance is sustained in its
entirety and Grievant Corporal Alfred Hayes shall be reinstated with full back pay
and benefits, less interim earnings.
The Union asks that I retain jurisdiction to rule on a petition for attorney
fees. The Agency urges dismissal of any request for attorneys' fees pursuant to
Article 10 of the parties' Agreement. I retain jurisdiction over the issue of
attorneys' fees for ninety (90) days from the date of this decision to allow both
parties an adequate opportunity to either resolve the issue or present complete
arguments regarding whether attorneys fees are owed.
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AWARD

The District of Columbia, Department of Corrections did not have just
cause to terminate Corporal Alfred Hayes. The grievance is sustained in its
entirety and Grievant Corporal Alfred Hayes shall be reinstated with full back pay
and benefits less interim earnings.
I retain jurisdiction over the issue of attorneys' fees for ninety (90) days
from the date of this decision.

Dated: February 2, 2019
Ocean Grove, New Jersey

State of New Jersey
County of Monmouth

}
} ss:

On this 2"d day of February, 2019 , before me personally came and appeared
Joyce M. Klein to me known and known to me to be the individual described in and who
executed the foregoing instrument and she acknowledged to me that she executed

same.

Gretchen L Boone
Notary Public
New Jersey
My Commission Expires 8-24-2022
No. 50066778
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